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PER CURI AM

John D. Horton petitions for wit of mandanus. He seeks
an order directing the Cerk of the United States District Court
for the Eastern District of North Carolina to file his notice of

appeal in Horton v. Shull, No. 5:04-Cv-227-BO

Mandarus relief is avail able only when the petitioner has

a clear right to the relief sought. See In re First Fed. Sav. &

Loan Assn., 860 F.2d 135, 138 (4th Cr. 1988). Further, nandanus
is a drastic remedy and should only be used in extraordinary

ci rcunst ances. See Kerr v. United States Dist. Court, 426 U S

394, 402 (1976); In re Beard, 811 F.2d 818, 826 (4th Cr. 1987).

Mandamus may not be used as a substitute for appeal. See In re

United Steelwrkers, 595 F.2d 958, 960 (4th Cir. 1979).

The notice of appeal Horton seeks to file has been filed
inthe district court. Accordingly, we deny the petition for wit
of mandanmus as noot. W dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argunment would not aid the

deci si onal process.
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